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LUAN BAN VE THUC TRANG VA PE XUAT MOQT SO GIAI PHAP
TRONG CONG TAC THI HANH AN TREO VA CAI TAO
KHONG GIAM GIU O VIET NAM

DISCUSSIONS ON THE REAL SITUATION OF, AND SUGGESTED SOLUTIONS TO,
THE SUSPENDED-SENTENCE PUNISHMENT AND NON-CUSTODIAL REFORM IN
VIETNAM

LE RiICH TO® va HOANG VAN OANH*”

TOM TAT: Thuc tién cho thdy, cong tac thi hanh ciing nhw viéc kiém tra, gidm st hinh
phat an treo va cadi tao khong giam gitr hién nay con bi buong long, khong dwoc chu
trong... dan dén tinh trang nhiéu truong hop cé tinh vi pham, trén tranh nghia vu thi hanh
an, anh huong dén viéc gitr gin trdt ty tri an cua xa hoi. Bai viét dwgc thuc hién trén co sé
khdi quat thuc trang chung va nhitng nguyén nhan lam phdt sinh, dong thoi dwa ra nhitng
kién nghi, gidi phdp cdi tién cong tdc thi hanh dn treo va cdi tao khéng giam giir.

Tir khoéa: dn treo, cdi tao khong giam giit, hinh phat.

ABSTRACT: Nowadays, the reality shows that enforcement and inspection, supervision of
the suspended sentence punishment and non-custodial reform are loosely implemented,
and not really focused, which has led to many cases ofviolating intentionally, evading
enforcement duties and affecting the preservation of the order and the security of society.
The article is based ongeneralizing the situation and its consequent causes, at the same
time, providing recommendations and solutions that improve the implementation of
suspended sentence punishment and non-custodial reform.
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1. PAT VAN PE thuc hién hai Nghi dinh nay chua duoc cap
Chinh phu di ban hanh hai Nghi dinh  ty Pang, chinh quyén va co quan chirc

vé cong tac thi hanh 4n treo, cai tao khong  ning quan tim dung muc. Bai viét nay tip

giam gitr: Nghi dinh 60/2000/ND-CP va trung lam rd thyc trang thi hanh an treo, cai

Nghi  dinh  61/2000/NP-CP  ngay tao khéng giam giiit dé xac dinh nguyén

30/10/2000. Tuy nhién, thuc trang viéc thi  nhan, trén co so d6 dé xuat giai phap gop

hanh 4n treo, cai tao khong giam giir hién  phan giir gin an ninh, x4 hoi.

nay con bi budng 16ng, xem nhe; cong tac

kiém tra, giam sat, so Kkét, téng két viec
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2. KHAI QUAT THUC TRANG
TRONG CONG TAC THI HANH AN
TREO VA KHONG GIAM GIU'

Trong phap luat Viét Nam, hinh phat
duoc quy dinh trong B9 luat hinh sy 1a bién
phap cudng ché nghiém khéc nhét cia Nha
nude nham tude bo hodc han ché quyén, loi
ich cua nguodi pham tdi. Nha nudc dat ra
hinh phat nhung hinh phat d6 phai tuong
xung v6i tinh chat, mic d6 nguy hiém cho
xa héi cua hanh vi do nguoi pham tdi thyc
hién. Tinh chat, mac d6 cia hanh vi pham
t6i phu thudc vao nhiéu yéu té nhu: nhan
than nguoi pham t0i, quan hé xa hdi bi xam
pham, thi¢t hai da gay ra hoac de doa gay
ra cho xa héi, y thirc chi quan cia ngudi
pham t6i. B luat hinh sy Viét Nam quy
dinh hé théng hinh phat chinh bao gom:
canh cao, phat tién, cai tao khong giam gitr,
tryc xuat, t c¢6 thoi han, ti chung thén, tir
hinh. Céc hinh phat nay duogc sap xép theo
trat tu ting dan vé mic do nghiém khic,
thé hién chinh sach hinh sy cia Nha nuéc
ta 1a két hop giao duc, thuyét phuc véi
cudng ché, tran ap.

Theo do, hinh phat “Cai tao khong
giam gitt” dugc coi la nhe hon hinh phat tu.
Hinh phat cai tao khong giam gilt duoc ap
dung tir 6 thang dén 3 nim dbi v6i nguoi
pham t0i it nghiém trong hoac téi pham
nghiém trong, c6 noi lam vi¢c on dinh hodc
c6 noi thudng tri rd rang, néu xét thiy
khong can thiét phai cach ly ngudi pham
t01 ra khoi xa hoi. Toa an giao nguoi bi
phat cai tao khong giam giir cho co quan, to
chtc noi nguoi d6 lam viéc hodac chinh
quyén dia phuong noi ngudi d6 thuong tri
dé giam sat, giao duc. Gia dinh nguoi bi két
an c6 trach nhiém phdi hop vé6i co quan, t6
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chire, chinh quyén dia phuong trong viée
giam sat, giao duc nguoi do (Piéu 31
BLHS). “An treo” 1a ché dinh phap 1y hinh
sy lién quan dén viéc chdp hanh hinh phat
t duoc quy dinh tai Pidu 60 Bo luat hinh
su. An treo duoc hiéu 13 viéc mién chép
hanh hinh phat ti c6 diéu kién: Khi xir phat
tu khong qua ba nam, can cr vao nhan than
cia ngudi pham toi va cac tinh tiét giam
nhe, néu xét thdy khong can phai bit chip
hanh hinh phat tu thi Toa an cho hudng an
treo va an dinh thoi gian thir thach tir mot
nam dén 5 nam. Trong thoi gian thir thach,
Toa an giao nguoi duge hudng an treo cho
co quan, to chirc noi nguoi d6 lam viéc
hodc chinh quyén dia phuong noi ngudi d6
thuong tri dé giam sat, gido duc. Gia dinh
ngudi bi két an c6 trach nhiém phdi hop voi
co quan, to chic, chinh quyén dia phuong
trong viéc giam sat, gido duc nguoi do.

“An treo” va “Cai tao khong giam giit”
la hai hinh phat khac nhau. Tuy nhién, xét
vé ban chat, “An treo” va “Cai tao khong
giam giti” gidng nhau & chd: Nguoi thy an
khong bi cach ly khdéi xa hot ma duoc
chung séng véi gia dinh nhu nhitng nguoi
khéc, nhung chiu sy giam sat ctia co quan,
t6 chtrc hodc chinh quyén dia phuong noi
nguoi do lam viéc hodc cu tru.

Chi tinh riéng nim 2008, s6 nguoi ma
cac dia phuong khong quan 1y duge chiém
t6i 17% trong tong s6 gan 300 nguoi bi két
an. Ngay ca so ho so ngudi bi két 4n ma dia
phuong quan 1y duoc, qua kiém sat van
thiéu nhiéu tha tuc thi hanh 4n theo quy
dinh, dién hinh nhu thiéu quyét dinh thi
hanh 4n, tham chi khong cé quyét dinh thi
hanh an.
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3. NGUYEN NHAN

Céc nguyén nhan chil yéu dan dén thyc
trang thi hanh an treo, cai tao khong giam
gitt nhu hién nay c6 thé ké dén 1a:

Thir nhdt, cong tac thi hanh &n phan
tan ¢ nhidu co quan chirc ning khac nhau,
dan dén cong tac quan ly ciia Nha nude vé
thi hanh 4n khong tap trung; hiéu lyc cac
ban 4n, tac dung quyét dinh cua Toa an
trong thyc té chua cao, viéc két hop thi
hanh 4n phat ti voi cac hinh phat bd sung
khac chua tot, do d6 1am han ché hiéu qua
cia cong tac thi hanh 4n va tinh nghiém
minh cia hinh phat.

Thit hai, hau hét cac xa phuong chua
thuc hién day da vé mat trinh tu thu tuc,
ndi dung. Mot sd hd so thiéu céac thi tuc
theo quy dinh: khong c6 quyét dinh thi
hanh an; khdng c6 quyét dinh hodc cham
phan cdng ngudi giam sat, gido duc cac bi
an. Bo la do nhan thurc trach nhiém, Cong
an cap xa truc tiép thuc hién nén sau khi
tiép nhan ban giao bi &n va hd so thi hanh
an cho Cong an x4, c6 noi ty ban nhan dan
da khong luu s6 thu Iy tai xa, phuong dé
theo di sb luwong, tinh hinh chap hanh cia
cac bi an.

Thir ba, viéc giam sat, gido duc cuia
nhimg nguoi duoc giao truc tiép giam sat,
giao duc céc bi an cling chua that sy chat
ch&, c6 hiéu qua, van chi mang tinh hinh
thirc qua loa. Thuc tién két qua kiém sat
cho thiy, thudong nhitng ngudi duoc giao
tryc tiép gidm sat, gido duc cac bi an déu 1a
cong an vién hodc trudng, phd cac doan thé
phu nir, doan thanh nién. Tuy nhién, vi¢c
b tri thoi gian dé theo ddi, gido duc, gitp
dd cac bi an con it, khong thuong xuyén.
Viéc cac bi an viét ban tu nhan xét gui cho
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nguoi gidm sat, gido duc va nguodi giam sat
gido duc viét ban nhan xét cia minh thuong
chua nghiém tac, khong dung thoi gian quy
dinh, ¢ khi chi viét mot ban sau d6 photo
hodc chép lai roi ghi ngiy thang khac nhau
dé hop 1y héa, Iuu vao ho so; hd so khdng
c6 kiém diém cta cic bi an, nhan xét cua
ngudi duge phan cong truc tiép gidm sat
cac bi an theo quy dinh; khdng c6 bao cédo
ctia ngudi truc tiép theo di ba thang mot
lan theo quy dinh,...

Thir tir, mdt s6 Gy ban nhan dan cip xa
chua yéu cau ngudi duge hudng an treo,
cai tao khong giam giit thuc hién day du
nghia vu ctia minh; chua c6 bién phap gido
duc, phong ngira khi ngudi d6 c6 dau hiéu
vi pham phap luat theo quy dinh tai Piém ¢
Khodn 1 Diéu 63, Diém ¢ Khoan 1 Diéu 74
Luat Thi hanh 4n hinh su. Theo quy dinh
tai Diéu 64, Piéu 75 Luat Thi hanh 4n hinh
su vé nghia vu cua nguoi dugc hudng an
treo, nguoi chap hanh an cai tao khong
giam gitt thi nhitng nguoi nay phai thuc
hién day du nghia vu cta cong dan, phai co
mit theo yéu cdu ctia ty ban nhan dan cap
xa, truong hgp di khoi noi cu trd tr mot
ngiy tré 1én thi phai khai bdo tam ving.
Tuy nhién, thyc té cho thay c6 nhiéu truong
hop cac bi an tu ¥ di khoi noi cu trd, di lam
an sinh sdng & noi khac nhung khong khai
béo, xin phép, khi iy ban nhan dan xa yéu
cau lén trinh dién thi khong chdp hanh,
khong c6 mit... Gy ban nhan dan cdp xa
cling chua c6 bién phap xtr 1y, gido duc dé
céc bi an phai chap hanh nghiém chinh theo
quy dinh cua phép luat. Theo quy dinh tai
Diéu 67, Diéu 79 Luat Thi hanh an hinh sy
thi trong thoi gian thir thach, thoi gian chép
hanh 4n néu nhitng ngudi ndy vi pham
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nghia vu quy dinh tai Diéu 64, Diéu 75
Luat Thi hanh &n hinh sy va da bi nhic nhé
tir hai 1an tré 1én ma tiép tuc vi pham
nhung chua dén murc phai chiu trach nhi¢m
hinh sy thi Gy ban nhan dan cép xa phai to
chic kiém diém nguoi d6 tai cong dong
dan cu dé ran de, gidao duc. Nhung tu khi
Luét Thi hanh 4n c6 hiéu luc cho dén nay,
chwa c6 Uy ban nhan dan xi nao to chirc
duogc viée kiém diém d6i v6i nhitng bi an
¢6 nhiéu vi pham, trén tranh nghia vy thi
hanh an.

Thit nam, viéc giai quyét cho ngudi
dugc huong an treo va cai tao khong giam
gilt dugc vang mit ¢ noi cu tra ciing chua
dam bao diung theo quy dinh cua Ludt Thi
hanh 4n hinh sy va phap luat vé cu tri. Mot
s6 dia phuong chua thuc su chat ché trong
cong tac giam sat, giao duc nén van co
trueong hop bi an di khoi noi cu trd khéng
xin phép chinh quyén dia phuong, khéng
khai béo thii tuc tam vang; ¢6 truong hop bi
an bo di khoi dia phuong thoi gian dai
nhung dia phuong khéng nim dugc. Theo
quy dinh tai Khoan 3 Diéu 64, Khoan 3
Diéu 75 Luat Thi hanh 4n hinh sy, khi cac
bi &n di khoi noi cu tri tr mot ngay tro lén
phai lam don xin phép, ghi o ly do va noi
dén tam tri dong thoi khai bao tam ving
theo quy dinh. Sau khi nhén dugc don cua
cac bi an, truong cong an xa xem xét va
trinh chu tich ty ban nhan dan xi ky quyét
dinh giai quyét cho nguoi chap hanh an tam
vang noi cu tra. Trudng hop di khoi noi cu
tra tir ba thang dén sau thang, nguoi chéap
hanh 4n phai c6 nhan xét cta cong an cap
X noi nguoi d6 dén luu tri hodc tam tra dé
trinh v&i iy ban nhan dan cip x3 duoc giao
giam sat, gido duc. Ngoai ra, c6 mdt )
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truong hop khi cac bi 4n da thay d6i noi cu
tra hodc dd bi bat vi mot toi danh khac, ty
ban nhan dan cip xa ciing chua kip thoi
thong bdo cho Co quan Thi hanh an hinh sy
Cong an huyén biét dé xir 1y theo quy dinh
cua phap luat.

Thir sdu, trong qué trinh to chirc thi
hanh an treo va cai tao khong giam git,
nhiéu bi 4n tu gidc chap hanh tét, co du
diéu kién dé dugc xem xét rat ngén thoi
gian thir thach an treo theo Piéu 66 va giam
thoi han chap hanh 4n cai tao khong giam
gilt theo Piéu 77 Luat Thi hanh an hinh sy
dé thé hién chinh sach khoan hong, nhan
dao ciia Nha nuéc va dam bao quyén, loi
ich hop phap cia cic bi an dong thoi
khuyén khich cac bi an tich cyc phan dau
tro thanh cong dan tét. Tuy nhién hau hét
iy ban nhan dan cic xa déu chua quan tim
dén viéc nay.

Thir bay, viéc chuyén hd so cho Co
quan Thi hanh 4n hinh sy Céng an huyén
dé xem xét cip gidy ching nhan cho nhiing
truong hop da chdp hanh xong thoi gian
thir thach, thoi gian phat cai tao khong
giam gilt & mot s6 don vi thuc hién chua
dung quy dinh tai Khoan 3 Piéu 62, Khoan
3 Diéu 73 Luat Thi hanh 4n hinh sy nhu: hd
so ban giao con thiéu tai lidu, thoi gian
chap hanh an da hét tir lau nhung van chua
ban giao hd so. Theo quy dinh, trudc khi
hét thoi gian thir thach, thoi gian chp hanh
an ba ngay thi uy ban nhan dan cap x4 phai
hoan thién hd so va lam thu tuc ban giao
cho Co quan Thi hanh an hinh sy Cong an
huyén.
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4. PE XUAT MQT SO GIAI PHAP

Dbé khic phuc mét s6 han ché va nang
cao hiéu qua cong tac thi hanh &n phat tu
cho huong &n treo va an phat cai tao khéng
giam giir, dong thoi nhim nang cao hon
nira chét lugng cong tac kiém sét trong thoi
gian t6i, tac gia dua ra mot s6 kién nghi, dé
Xudt sau:

Mot la, cac co quan tu phdp Trung
wong can stra doi, bd sung, ban hanh mot sé
van ban hudéng din Luat, can giai thich
mot s6 thuat ngir trong Luat Thi hanh &n
hinh sy rd rang hon dé thuan loi trong viéc
nhan thirc 4p dung luat. Luat Thi hanh an
hinh su chi quy dinh truong hop chuyén
giao thi hanh an khi bi &n thay doi noi cu
trd khi di dugc giao vé dia phuong, can
quy dinh rd thém viéc thay ddi noi cu trd
dbi voi nguoi chip hanh an phat cai tao
khong giam giir.

Hai 13, can c6 sy quan tdm chi dao
cbng tac thuc hién phap luét tai cac dia
phuong. Trong chuong trinh kiém tra, giam
sat cong tac phap luat can chd trong quan
tam viéc thi hanh cac ban an hinh sy phat tu
cho hudng an treo va an phat cai tao khéng
giam giit. Phong Tu phép kiém tra cong tac
phép luat d6i voi ty ban nhan dan cap x&
can ¢6 su phdi hop véi Vién kiém sat cing
cap dé kiém tra hoat dong phap luat trong
linh vyc nay c6 chiéu sau hon. Chi dao ty
ban nhan dan cip x& rGt kinh nghiém
nghiém tdc, tranh viéc tai pham nhig vi
pham Vién kiém sat di kién nghi, khang
nghi khic phuc, sira chita. Can X4c dinh
cong tac nay gan lién véi cong tac quan ly,
chi dao, diéu hanh thudc trach nhiém cua
lanh dao ay ban nhan dan cap x4.
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Ba 13, nhdn manh dén vai tro cua chinh
quyén dia phuwong. Can nhan thic rd cong
tac thi hanh &n phat tu cho hudng an treo,
cai tao khong giam gitr thudc trdch nhiém
cua uy ban nh&n dan va c6 sy quan tam
dung mirc dén cdng tac nay; thyuc hién ding
trinh tu thu tuc theo quy dinh, trong quéa
trinh t6 chirc thyc hién can c6 sy phdi hop
chat ché vadi co quan tham muu; nghién ciru
ky hai Nghi dinh 60/2000/NDB-CP va
61/2000/ND-CP; giao trach nhi¢m cho chu
tich iy ban nhan dan cac quan, huyén truc
tiép thuc hién, theo doi va kiém tra tai cac
phuong, x3; tda an cac cip co trach nhiém
theo ddi thi hanh &n; nghién ctu to chirc
mot sd 16p hoc tap cho céc bi an dé nang
cao nhan thuc, ¥ thirc chap hanh phép luat;
dbi véi nhiing sai sot, vi pham can t6 chirc
rat kinh nghiém, khic phuc chim dat vi
pham. Bén canh do, cac xa, phuong cling
phai t6 chlric cong tac tuyén truyén, gido
duc cho nguoi bi két an va gia dinh ho vé
quyén loi va nghia vu phai thi hanh.

Bén la, quy dinh cu thé nguoi truc tiép
gidm séat, giao duc la nguoi cdng tac trong
cac to chirc, doan thé cua uy ban nhan dan
xa, phuong cht khdng nén giao chung
chung cho t6 chuc, doan thé cia uy ban
nhan dan xa, phuong do.

Nam la, quy dinh viéc Co quan Thi
hanh an hinh su bao cho Vién kiém sét viéc
da giao bi an vé c4c uy ban nhan dan x4,
phuong; viéc giao cac bi an cho dia phuong
noi cu trd. Truong hop ban an xac dinh bi
an dang ky ho khau thuong trd ¢ dia
phuong nay nhung ¢ chd & hién tai & dia
phuong khac ma cé hay khdng viéc dang
Ky tam trd tai noi o, thi viéc giao bi an van
thudc trach nhiém cua uy ban nhan dan noi
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dang ky ho khau thuong trd 1a phi hop véi
thuc t& hon.

S&u 13, quan tim va tao diéu kién thuan
loi vé co s vat chat, ché do dé dong vién,
khuyén khich luc lwong lam cong tac thi
hanh &n treo va cai tao khong giam gilr
hoan thanh t6t nhiém vu duoc giao.

Bay la, ting cudng kiém tra viéc chap
hanh phép luat ctia nhitg nguoi chap hanh
an treo va cai tao khong giam gitr tai dia
phuong; kip thoi chdn chinh va yéu cau
ngudi chap hanh an phai thyc hién day du
cac nghia vy cia cong dan va nghia vu thi
hanh an theo quy dinh cua phép luat; xu ly
nghiém khic nhiing truong hop cd tinh vi
pham, trén tranh nghia vu thi hanh an qua
d6 nang cao hiéu qua gido duc, phong ngira
t6i pham, gbp phan giit gin trat ty trji an x4
hoi.

Tam 13, kip thoi biéu duong, dong vién
va xem xét, d& nghi rit ngan thoi gian thir
thach, giam thoi han chap hanh 4an cho
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nhitng nguoi chap hanh an c6 tién bo, lao
dong hoc tap tdt, 1ap cong,... dé khuyén
khich nguoi chap hanh an tich cyc phan
d4u, cai tao thanh ngudi c6 ich cho xa hoi.
5. KET LUAN

Sau gan 4 nam trién khai va thyc hién
Luat Thi hanh &n hinh sy, chdng ta nhan
thiy mot diéu co ban 1a cac co quan thi
hanh an hinh sy (thang 7/2011 — thang
6/2015), cac co quan duogc luat phap giao
cho mot s6 nhiém vu thi hanh an da xéac
dinh dwoc vai tro, chirc nang cua tung ca
nhan, to chirc trong cong tac, dic biét 1a vi
tri cua Vién kiém sat Nhan dan trong cong
tac kiém sat viéc thi hanh an d6i véi hinh
phat tu cho hudéng an treo, cai tao khdng
giam gitr. Hy vong rang trong thoi gian toi,
thuc trang vé cdng tac thi hanh an treo va
cai tao khdng giam giit s& ¢ nhiing tién
trién tot hon dé gop phan giit gin trat ty tri
an x& hoi va nang cao phap ché xa hoi chu
nghia ¢ nudc ta.
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